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LOUISIANA PURLIC SERVICE COMMISSION
ORDER NO. U-23839
KMC TELECOM, INC.

V.
BELLSOUTH TELECOMMUNICATIONS, INC.

Daviet No. U-23812 - Yu Re: Pention of RMC Telecom, Ine. againgt BST o enforve reciprocal
compensaiion provisions of the Parties' Interconnection Apresnent,

{Decided ot Open Session heid Ocraber 13, [399)
Nature of the Cage
KME Telesom, Ine, (MEME™) 2nd BellSouth Telscommunications. Inc.
("BST™ entered into an lnlerconnecton Agreement (the "Agresrnent™) un February
14, [S86 which wes deermed approved by the Comrnissicn on June 20, 1997, That
Agresment calls for the paymesnt of reciprocal compensetion for lecal cals' fat
uriginate on one sonspany’s patwerk which are Tanspertad to and terminnee on the
ather company's network., The [esgiprocal compensaton vate iy 52t gwt in the
Agraament and iz not a: issus in fis motter, Whas is a1 issve, however, is whether
of not reciprocel campensaton i owed for g particular wype of call. KMCO psserts
hat the pardes must pay each otaer reciprocal compensatien for calls that originats
on one palTy's netwerk that are gireried o Intsmet servics providers ("ISFs") which
= are lecated on ths other party's perwork (VISP maffic”). BST comers KMCQ's
assertiop, arguing, inwr afia, that ISF waffic does aot terminats lacally on sither
Farty's pehwork ené thot ISP weffie is interstate, switched exchrnge ageess sraffic

raher than local, and henee no raciprozal compensation is due for theee cnlls,

Jurisdiction
Jurisdicion for the Levisiana Publie Service Commission is providzd forin
the Louisians ConsErutdon, Artels I'V, Section 2§, which states:

The carnmitsion sholl regulats a1l tommon catriers and public utilides
and have sueh other reguiatory autherity as provided by lew, T shall

‘Lacal culls, 28 wefined by §id! el the IOMG/BIT Intereornection Agreament.
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adopt and =nforce reasenoble nules, regulations, ard procedurss
necessary for the disehsrge of its dutits, and shall have otrer powers
and parform other dulies ps provided by Jaw,
The Commission has the authosity to regulate the service of clepbone .
utilities: its powsar is sufflcfemly broad to inelude adjustment of telephona service
o customar needs, South Cemtral Bell Tel. Co. v. Louisiana Public Service
Cormission, Svpp. 1977, 352 50.24 999, Further, the FCC. in its Declaraiory
Ruling® specifieclly statedd, ot I24, stare sommissions have the gutherity 1o constrae
“the parties’ agrtements to dslermine whether the porties so ogresd” w pay v
siprocal compensatien for [SPebound traffie,
Adzitianally, the KMC/BST Interconnestion Agreement provides: .
36,8 Resolutien of Disputss: Exeept as otherwise stated in this

Agreement, the Porties apres thov if any dispute Grises as 1o the
interpreicion of the AgrTsement or as to (e propar implementatics of

thic Apreement, the Parties will petition the Cemmission or the FCC e L
for a resclution of te dispete. However, each Pary reserves any Hight G R

it roay hove to pesk judicls! peview of any muing mesge by the
Commission or the FCQ soncaming this Agresment.

36.9 Governing Low: Thit Agreement ig suhject 16 the Act, and the P

effective rules and regulstions promulgated pursuant to the Act, and t '

ony other applicadbls federal law, os well as the wles of the ’ 2

Commiczion, and skall be furher governed by amd eenstrued in i

necordznes with the damestic law of the siate of perfortnancs without _—

regerd o {5 confliown of law pricdiples “
Procedural History
. :

KMC Telecom, Inc. ("KMEC") filed this prosssding on Jenuary 5, 1999 1o
requiize BellSouth  Telecommunications, Joe. ("BST™) to pay resiprocal
compansnation undsr the KMOVBST Intercennectisn Agrtement (the "Agreemeant’™), o
The comploint was published in the Coranssion’s Cfficisl Bullstin on Janaary 22,
1999, On Frbruary 1, 1099 ATE&T Coramunisatons of the Sourh Centrsl Smes,

Ime, {"AT&T"), E.rpite Communications, lac, ("E.spire”), and ITC Delulom

—trs

Communisations, Inc. ("TTTADelsCom™) all filed separate plendings to intervens
in this wrocesgding, Cox Lovisiana Teleem 11, LL.C. ("Cox™) filed & peddon for

interventsn on February 2, 1999 and then ot February 3, 1999 filed a Motion for '

T

Leoave to Fils out of Tirne [atarvention. BST's answer wis received into the docket

*Dacioralary Ruling in CC Dockot Number 946.98 and Natice of Fropoacd Rutemaking in
CC Docket Number C9-6€
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on March 1, 1559, BST filed o Modon o Strike Interventions or Altematively 1o
Limit Pattcipation of Intervencrs on March 3, 1999, ITC"DcltaC'_om and E spire
fled msir oppositions o BST's mation on March 10, 1989, AT&T and Cex filed
oppesitions 10 BST's motion on Maxen 15, 1999, A fuling was {ssued on Aprii [2.
S§99 which allowed partial participotion by intervenors, including pardeipation
during patendally dispositive portions of the prooseding. Cox withdrew its reguest
fer intervention op April 12. 1999, )

ITC PelaCom filed n Modon for Summary Judgment on Mareh 17, 1999;
KMC ulse filsd a Motlon for Summary Judgment on Mareh 18, 1999, Aftar the
partes briefed the summary motons, oral argurnent wag heare April 12, 1989, Ths
Administrative Law Judge issued ¢ Ruling denying the motons for summory
judgment on May 24, 1999,

Tesdmony was filed by the parries ond the hearing was held on May 26,
1999, Posthearing briefs wers filed on Avguss 8, £689 by KMC, E.cpire, BST, and
Staff. Pogthearing reply briefs were filed by KMC, E.spire, BST, Swf, and &T&T,

Further, Leave to File Amicus Briefs was filed by Southeastern Competitive
Carriers Association {"SECCA™), Cex, and Advance Tel, Ine, [MEATEL"), Ce:‘-:
hzd previsusly intérvened in this proceeding, but withdraw it intefvention upon the
jssuance of the Ruling on the Motien 1o Sike Interventions. SECCA also filed o
Motion 1o Iatervens with is Amicus Brisf, BEST riled a Response o the Motions
for Leave to File Amijeus Briefs and Oppositon to EECTA's Motion for Laave to
File Out of Time [nlerventions on August 25, [999. Leave to file Arnicus Eriefs
was granced on August 30, 1999, The new panticipants, SECCA, Cox, and EATEL
wished 10 file recponsss for the lisnitss purpose of raplying w Swff"s allegad
expansion of the proceeding, and theic brefs were occepted inky the deeker.

A proposed recommmendation was issued by the Adminiserative Law Judge on
Septemnber 10, 1995, Exceptions o the Proposed Recormmendation were filed by
Seaff and BST on September 24, 1999, Repliss to BET s and Staff’s Exceptions
were filed by KMEC, E.spire, ond SECCA on Cetober 1, 1999, Cox filed a Reply
o Excaptions on Octeber 7, 1880, -
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Surimery of Partier Contentions b
KMC’s Postrion t.
In this procceding, KMQC seeks w requirs BST 10 pay reciprocal -

compénsation 1o KMC Jor ealls that eriginats on BST'S network which ace dirzeted L
10 15Ps on KMC's netwerk, FMC nsserts that payment «f regiprocal eompetisadon .
for 1SP-bound traffie is dt'.w under the KMC.B5T Intercennaction Apreernsnt

(hersinnftar referred to oo the "Agrcement")! while BST argues That the Agresment

dozs not require reciprocal eompensation for this typs of waffic,

KMC fiest asserts that I6P-bound calls have historically besn wented by the :

RCC us locul salls, thereby muking tha salls ¢ligible for reciprocal compenration.

KMC uses the 1995 Telecommunicabens Act (the “Act™) and subsequent FOC b
erders e inlerpret the resiprocs) compensadon provisiens of the Agreement. KMC 3 e
especially peints te the portons of the FOC's Declarniety Ruling in CC Desket -
Nuamber 26-98 and Netice of Propoesed Rulemaking in CC Docket Numnber $5+63

[the "Declaratory Ruling™) wherein the FOC ngted ISP wofSe hisworically had been

treated a3 loca! waffic and allowsd state commissions to condnue to imerpre:

inerconneciion agreements, KMC wges that the Declaratory Ruting (£25(23) stam= ™
thgt the FGC has weated ISP-bound traZfic as chough it wers focal, and the FCC's
atotement thal the traffie fs jurisdictionally mixed does nor affect the rogulatory
trearment state cormmissions may give the traffe. KMC orpues thal the FCC has,
sinee o1 Jeast 1883, exempted 1SPs frem poying intarstate gccesa charges, Furthar,
EMC oaserts chat ISPs pay loeal rates snd ILECs {incumbent loca) exchange sarrisr)
treat expenses and revenves relaed 10 I8Fs os local expenses ond revenues, KMT
olsp points w6 the langungs of 925 of the Declararory Ruling, wkich states that the
FCC's “policy of trenting ISP-Bc:und taffic v local for the purposes of intarsiate
sccess charges would, if spplied in the separate context of reeiprogal compensation. i
sugpest that such compensatisn s dus for thar goffic” KMC asgues that s

puasdge demonsirates that BST must pay sreciprocs] eompensation for calls from

EST customsrs 1o 15Ps on KMC's netwark. Finally, KMC points 1o the multiple

CRDER NO. (23839
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factors the FCO s2t out for stare commissions’ consideration for analyzing i H
interconnesdon agreernents (found in 926 of the Declaratory fgu!ing) for the ,. “l
Commission's sonsiderntion, ' 'L '17';‘_'
KMC farthar argues that the provisions of the Agreement clearly and ‘ "
unambiguously call for resipreeal compensation. KMC asserts that the agreemstt : 's
provides for two types of trafie only: lecal and tol}. KMC further argues that ISP- -
bound tafhic must fall it one of these two types oF traffic, and that typs must be '
locz] waffic, In ovpport of this conmzntion. KMO points to the Agresmend’s !
teFinition of local wraffic ($1.41%) ord arguek thot I BST wontcd to excludle 159- "
bownd waific form this definjton, it would have done so. Further, KMC asserts that ,.-.' - ' L
the industry treats this type of traffie as 1acal, therefore the commen undzrsianding
was (hal the dofiniticn of “Jocal Taffic” would includs ISP-vound traffic, : o §
KMC tlzo argues thas ISP-bound raffie termminates on KMO's network, 2t the - K
1P server, KMC points to the definition of “tsrmipation” found in In 12
Implementatien o7 the Losal Compeiiztien Provisions of the Tzlecommunisztions '-":;': . g
Actof 1988, CC Dockat No. 95-08, First Repert 2nd Order, August §, 1996, 411040, ' .
witieh sictes that eminabon is “ihe switching of loval telecommuntications wallic ‘.J .,
a1 ihe termninstng carrer’s end oifice switch. and dslivery of such wraffie to the :} -.
called pary’s premises.” Thus, KOG argues, vader the FEC definiden, the €2l ::": ‘,.‘
terminates at the ISP, Purther supperting its esntendon tat BST jiself weas calls ‘ % |
- A .
7 ns terminating at the ISP server, KMC paints to the 1997 Memorandum from Mr, ‘ J. ;
Bush at BET to all CLEC: [competitive local exchange carrier] to inform CLECS I.‘_._';: N -
that BST would not be paying 187 taffic reriptocal compensasan. BST nefers o :?lv
wuffic erminaling at the ISP server, KMC nsserts Wat if thare suly wos o nesd t; y‘ :"..
" send Mis Memorandumm to elatify BET s position on the ISP waffic resiprocal '
|}'
1.4 “Locst Tratfic® refers 10 eolix Bepween twa or more Telephone Exchange servies T
users where both Telephons Exchange Scrvicss bear NPACNMX designations agsociamd with the
aome Jocal ealling orce of The Incumbent LEC or ether authedzad anea (¢.p, Extended Arze P,

Service Zonwe In odiacent locol ealling Sreas). Loeal maffic includas the taffic 1ypes that have

peen troditiona’ly refrred to as "[oeal eall(ng™ and as “cxtenwied dres sorvice (BEASLY All other !
wrafric that &riginrlies and terminates between end users wliltin the LATA 2 tall raffic. In ne . 4
¢vent 2nall the Local Traffie arco for purpeses of Joca) gall serminatien Billing befwann ha .
parics bo Jecrsated,
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PACE 5nof 21



Nov. 2,453  Z:55PM BAES BERRY AND SIMS

compensation issue, then there wos some expectation that I8P-beune waifie would
receive compensation

KM eantends that the obligation of BST to pay mip:ocnl cornp:rs:men on
18P-bound traffic {5 found in the Agresment. Hawever, KMC asscrts that extringic
evidence additnaally shaws that reciprocal compensation is owed so that BST's
argument that compensating for 15P<bound trafﬁé weuld eost BST too maunch is
wnavailing, KMQ also argues Cha: courts cannot wnd or anrl & Contact 1o gveid
some allegad hardship 9 2 party KMC replies to BST's argurnent that there was
nn mesting of the minds rcg:wdmg reciprogul eampensition by urging that BST s
miseonstruing Louisiana contmacs interpretation Jaw, KMC nssents that -;\'hen:cr er
0ot thare wus & Mmaeting of the MINOs poes 1o whethe? of NCL A EoNTrACt was formed,
relating to offer and acceptarcs, In this proceeding, IMC urges, the dispuie is né:
if 0 comtmet was fermed but what the zonwadt stys--contrect interpretation. KMC,
citing ©.C, Ast. 2054, pozues mar if the contract is silent on 2 point, then the parties
o the cantracs are bound to what Jaw, equity, and ustpe deiarmine should be the
owcome,

KMC furcher slams that if BST is nor oblipateg w pay rewiprecal
cempensalicn, sbsurd conteguances will resnit in thal BET would not hove o poy
for services rerdered to i by KMC, KMC asseris thot cven if the Commission
balieves there was 1o mesting of the frinds regardizg e payment of resiprosel
compensation, the docrine of unjurt enrichment calls fot BST to pay for e

sarvicss rendered.

BET's Positien

BST asserts that the only isvue beforo the Commission is whether or rot BST
and KMC shared g corumon intent o pay raciproes] compensztion for ISP-bound
wafic I.Indn:rl.'.thc Agreement, BET contends that the parties id not so intend, and
thot it shauld not be cbligated to tio s new. .

BST firet frames jts argument i terme of what is required of ILECs uness the
Telecommunicatiods Act of 1996, BST cit=s the portions of the Act, 47 USC 252

ORDER MO. L0382
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¢d)a), which provide for revipraca) compensalion for jocal traffic. BST conwends ,

thar calls to ISPs do not eonstitawe locel traffic, nor termuindte nt j.he: ISP server, -, ]
therefore there ls no reciprocal compensation obligation for thic waffic ewed by
KMC.

EST argues that because te FOC statad in the Deciararory Ruling hat ISP-
bound traffc is Jargely Inmterstate, thar traffic is not subjeet 1o reciprocnl
campensatian. Furtler, BST nsserts, ISP waffie s subject to the FCC's regulation
govemning the transport snd terminotion oF interstate or intrastate interexchange
traffic. Therefore, @ be subjact o federal regulation, the wraffic canmot be
compleiely loenl.

EST alsc eitts portions of the Declaratory Ruling wherein the FCC discusses :
the natuze of the call from an end veer to an ISP, BET sssants that in f12-13, ths ;
FQC statag that the nawire of the call is anclyzed by looking at the end-to-end o , .
commuwunicoBon, and the £l is net broken down inm pleces. Therefore, ths ends
cf 15P-bound traffic ave the ead ussr and the remote Inwmet siteesnot the ISP
gerver, as the call goes through the server to the Intermat site. Using this argurment, B
BET asserts that ISP-Ltound calls do not tarmineate ot the ISF server, bu: astually E . .......
tarminates ot ihe Internet site acoessed, wherever that site mny be. Fellowing this .
srgument, 5T contends that ISP-bournd guffic is intststate, ndt 106al, and thus not . '
subjest t¢ the reciproenl compensatien ebligadon of the KMC Agresment.

BST states &at I13Ps uss s LEC's local petwork o insdivts ealls by and to s
ISP and veer custemers, BST assarts that the FOC has stated ther the portion of the .'-
call that is from the LEC to the ISP it interstate in nature, Typically, tiere 15 an .
interstale access charge assessad by ILECSs to LECs for imtersate galls. However, ‘

the FOC exsmpted ESF oalls from the socess charge in the eorly 1980% w promote

—an

tic growth of the ESP industy. BST asserts Urat though the exemiption rasulls in : 3
the treatment of certaln aspects of ISP-bound taffic as lotal, the foot thes the FCC
kod to exampt it shows that the raffic is not maly locsd,

BST states that the Act doeg Mot require reciprocal eompensstion when a call

originates on one LEC's neswork and terminaics on p remots Internel site,

ORDIER NO. U238
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However, the FUC staled there arv cirgumstances where st commissiens may find
reciproes] compensation iz owed: 1) Where pariies have ngres::l to resiprocal
compensadon and 2) Where the itz commission arbimatss the agreement, In this
instance, the Comrnission did not arbitrate the Agreement; rather, KMC and BST

came to on Agreement. BST asgerts that the Agresment dees not provide for

73

.,
-
M
X

reciproeal eompensation for ISP-bound waffic,

~—
-

BST argues that ISP weffic has alwayy been interstate in nature, and iv there 'j P
is- any doubt regording this ¢esignation, the low at the time of entering the 1:1
Agreement enntrels, BST peserts thur the legal understanding ot the time the
contract wias sateryd inte was thar e FOC weated ISP-pound raffic os pon-lacal '
for some purposes, Further, BST sxsers that XML bears the burden of proving the
exisienee of an obligation under the Apreement. To do so, arguss BET, KMC must ‘,,
prove that ISP-beund calls gre wansported by MO, are terminated o KMC's :;.
netwerk, und ate local, :'; :
BET cites many provisions of the Zowsiana Civil Cods regarding contract T ‘
inte;pretation, vsing these rules to argue KKMC did aot carry {ts burden of proving ’1
tho parties ghares a common intent to pay resiprocal eompensabion for non-locnl ' :
b
I3P-bonnd tesffic, Fumhber, BST asverts KMC did pot provide eny cerapelling fl
extrinsic evidense regarding intant, ps KMC Witness M5, Breckenridgs swuwed that . .
KMC did not regodoze the gontract by mersly cried inlo 3 eonmact thas was .
© pegerinted by some other compony. BST ales clies the wstimeny of Ms. e
Breckenridge to show thot KMC did not specifizally comsider recipreccl ‘, .
coempensadon ar the ume KMC opted into the Agréement. ),__

DET argues that KMC's eomplaint sterns solely from the mistaken beliaf thal
¢a)ls from the end bser to e ISP are Joml and terrinzts at the ISP setver, Further,
BST argues tat KMC miswkenly belisves that reciprocal comgpensaron is raquirsd ;
under the Act. BST scearms KMC's wimess Brecksanridge csuld not point o ooy
FCC language that stased [SP-bound calls terminats ar she ISP setver for purperes

of reciprocal coOmpensayien, .

, CRDER NO. U.23829
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BST urgss that KM musy lake the Agreement that it opied into s KMC
finds it. Further, BST asserss that under Lovisiana centract Jaw, thy conmact must
be interpreied against the eblipae (KMC) and in faver of the pbligor (BST) when :
a dispute arises. Addivenally, BST addressed the cpplication ¢f the FCO factors ’
ﬁgﬂrding interpretation of the Agreement. To this peint, BST srgued that the -
foctors set forth are only ilustrative, Purhermers, BST asserts that many of the
faetors suggestad py the FCC nlready have FCC rulss regording the factors, calling
for LECs 10 mset the ISPreclle in certnin ways, Therefore, BST argues, these fastors S '
cannet be used to prove intent of BST. . .

BST orgues that the other ginte tommissions” desizions that KMC eited 2es ;,
not dispositive of this mater, BST usperss that maay of the declslons were issued
prior o 1t Decloraiory Ruling and thus are based on 2 two-apl) analysis regarding
ISP-bound traflic. The Declaratory Ruling, erpues BST, did not accept the two-call g
znalysis and ony Jdecision based on that snalysis must be rscongidered. i : e
Addiionally, BST crgues that some of the ¢uses cited by KMC weare arbirations, g
snd/er the interconneciden agrsements al insue were not guite the same a8 the
Agreement in this proceeding. Finaly, BST argues that these oter cases cited by

KMC deal: with foctual cirewrnstanges very differsn! Srom the facts of this pardealx
el
Ar

case, |
BET assars that their witness, iy, Hendrix, etk lithed 1aat at the Tme of the

¢antmazi, BST utdersccod [SP-bound traffic was not logal. Further, BST did not

then and does not now believe the Act mandasss reciprocn! compsnsagon. BST ,

wmgved that the definitian f “local waffic” in the Agreement does not implicitly

jneluda ISP.bound traffic, therefore there was no nesd to exclude such traffic.

Addiionslly, the I5P-bound traffic does not terminate at the ISP server, argues ;

BST. csserting teshnical words tnust be given westinical meanings, contraty o

KMEO's statament, BST olse argues thot i has never knowingly paid reciprocal N

campensstion for ISP waffie. In suppor, BST claims that It began holding all

reciprognl eampensation billings in Oetober of 1953 and identified 4 process ot least

ac early ax Jonuiry of 1567 1o ensurs that it €id not bill reeiprocal compensation on

ORDER NO. U-23R3E
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ISP traffic, BellSouth implemented this process in Septambar of 1987 and wrote .

off most all prior traffic that it bad held,

Finally, BET argues that if it wos obligated to pay resiprocal compansaton

Rl Il S

on 15P.bound waffie, that result weuld be absurd as KMC wauid then make 338%

e revenue from reciprosal Compessetion than it doss from providing sRrvics to o

VS

its 13 ISP custorners. v .
Further, BST asserty that 'Sr.-::ians 1.59 and 1.6 of the Agreement sro relevant
provisions which demonsmoie that the pertes iniended o pay reciprocal Y
compenration only on that traffic which ie within the seope of the 1996 pct* BST . ¥
also crgues that ISPs provide Switched Exchangs Access Service, therefors such .
tenffie 18 exeluded from reciprocal compenssticn under Sestion 1.41 of the
Apgreement, . »
EST argues that there is no evidencs that KM is providing a seTvice to BST
far whigh KMC is cot being cumpensated and that KMC {s sompensated for any
geh &m5's in the same mannes os BellSouth, from the tevenves that ftreceives from

i3 ISP cuslomers,

Staffy Fosirion o'

81aff agsers that the FCC has det=rmined hot €alls to ISPs ore to,be analyzed

s e e et

ns one 221, that is, the call that poes from the customer 0 the ISP ' the wltimate

“ Intetnec site is considered one call. Per B1is rattonale, Siaff states that 1SP-boung H
trafiic ig not subject to ciate enforcement just becauss the call is leeal, for the eal “

is not entrely guch, Staf! further oererts that the FCC, in the Declaratory Raling,
£ay's thot 3w commissions Lave the pewsr 10 ifterpret Intereonnecion ogreementy, G ' T
which may bird parties w8 gay reciprocal compensatien for ISP -bound traffic. Thus, .
128 contends, the Commission mus: inlerprat the Agreemznt, :: -
Staff maintains thar e faclors sa: forth by the FCC in the Declararory %

Ruling for deterroining whether or mot partiss intended so pay reciprocsl

41,59: "Resiprocs] Companaation” is 25 desgribes in the Aet and refers 1o the y
CaymeHL aSAgements that rECaver Sosts inguersd for the transport and feriination of the .
Telecommunizations traffie erigingling wn o4 Party's neiwork tagd lerminaling on the pthet Pary's
nehwork.,

1,61 “Ax Deseribed it the Aet" means 2 deserived in or required by the Ac! ahe o3
from Time to e lnlerpreted in the July svtherizod rulcs end regilstionn of the FCC or the 5
Comiszian, éRDE.R NG, U-2383% Y-
PACE lQof 31 G
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carnpansation for calls 1o I5Ps are illustratve only, and the ptate commissions are

the uliimaste arbiters of what foctorg are relevant 30 inlgTpreting parties' intentions.

men el d

Sraff stoses that in =xamining the intent of KMC nnci BST, it it not within the
provinge of the court to make new contrasts for the parties, aad the courtis conlined :
to only interpeatinig e agreement betwesn the pur.ics.: Staff concludes that given N
the evigense presented ot the kearing, KMC and BST had ¢ifferent intentons when
entering inw the Agreocment. Thereforz, S:aff vrgss, thers was no meeting of the
minds, or alike undarattnding, whicth s necessary for o valid controct. Ultimataty, .
Staff argues, reciproeal compensation is not ovrad wnder tha Agreement besnnse
FMMC ond BST did not share an vnderstanding of the Testment ef ISP-bound traffic,

Siarf farther asserts shat KMC bears the burder of proof in this procesding
end mrast prove that the parties intsnded for reciproca] campensation to te owed for
1SP-Lound teafdie. Saff argues that KMC has not sarried {is burden of proof and
KMCT put on an insufficient amount of direst or extrinsic evideace [0 suppen it :
cloirs that the parties mumally agreed to pay reciprocal compensation. Furthermare, : .

Staff sraues, there were no nzgotiatons in the reashing of tis Agreement, as KMC .

only opted into an existing Interconnsciion Agresracnt. Swff points 10 the 4

tesimeny ¢f KMC's witness, Ms, Breckenridge, whereis she testifled Dzt KMOC '

did nor spaoificclly consider reciprocal :ompensa:'ion- Steff psseris that her

testimeny proves thére was no meeting of the minds regaeding the issue of ‘o
.-r:.::';:rac:ﬁ comipenantion for ealls to ISPs. :

Swafy also took 3 stance on policy isaﬁ:s surrounding  rediproca)

compensation, 51aff osderts that the Commission's duty is Yo promote efficient
. entry by hew providers inte the Joesl exchiange marker, Staff maintains that the -
unqualified poyrrert of resiprozal compansation does ROt promeie real competiticn. .-
105f argues that ta follow KMC's prayed for :esux:.,all that would result would be
cost ehilling, taking money fom one spunss and shifﬁng it ‘o another, which does T
not bring abolt & true {ncrease in campetton, Finslly, staff urged that regiprecal
compensation is not owed by BST to XMC for lSP-jbound waffic,
Saff filed two brief exceptions to the Proposed Recommendadon. Staff, Hke

ORDER NG D-33839
PAGE 11 of 11
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BET, asserty that KMT properly has the burden of prﬁor at hcnrin§ .because KMT
is demandiag parformance of the contracl, Staff, afsv Yike BS'I:. assarty that it
pbieets o the clessification of the Agreareént as o stinclard form bacause no porty
raised sueh tssue at hearing. Further, Staff urges that KMC ¢amme to the negotisting
table with RST with the Apreement, therefore if the é&gneme‘n: is smandard form,

it is KMC's stendard form,

Y

Intarvenors’ Positions

Irtervenars, E.spire, Cok. EATEL; AT&T und SECCA, through their
individual filings sdoptzd the positions and a:'gu:-.:'ums zxprcséed by KMC.
[ntesvenors slse urged the Commissicn lo expressly hmit its Qa-cis.lun in iz pregeeding to n::

cispute regarding the KMCEST Imercenrection Agreement,

Fastual Findings

1. KMEC and BST botk provide local eachanpe services in Lovisians. BST is
tne ingumbent logal service provider, KMOC has two switthes within
Levisizna, a Shreveport swiich which became operationsl in Novemuer,
1997. and & Bawn Rougs swich whizh becarns operetional in Decembzer of
1997, {Tr. Breckenridze at 19, 57)

2 Under Seeton F01.D of the Lsoigiana Fublic Servige Commission's
Cempetigon Regulations, local exchangs eamiers are requirad w interconnect
theic netwarks, to oalsport and teminge local waffic exelianged on thase
neswarks, and to maks arrengements for matal compansation for providing
transpen ond termindtion services. .

3. KMC and BST signed ap interconsection sgreement Februory 24, 1537
(*Agrcement").  The Agreement ic a regional sagrzement belwean KNVC and
BSTia Alekoma, Flonida, Geergie, Fentucky, Lavisiana, Mississipsi, North
Carcling, Scuth Corelina snd Tennessce. (Agreement at 1)

4, In nceordanes with provisions of Secdon 232(1) of the Telesommunications
Azt of 1995, KMC opted inm an sxistdng sgrecment between Metropolitan
Fiber Systerns ond BST, Therefors, the parties did rot negotinte ke 1erms of
tha Agresment in the waditonal senss; there wore no meetings to hammarout
terms. of the Agreement between KMC and BST. {Tr. Ersckenridgs 8t 27)

5. The Agteement was submiited to the LPSC for ravisw, and approved by the
Comemission in Ordee Number U.22404, {ssued June 20, 1557, pursvant 1o
UBE 252(e). No other detsrmination was made with regars 1o the provisions
sontained in sither 47 USC 251 or 47 USC 271

6. A seres of arnendments (o the Agrecment have been filed. In each nstance
we Cormmission did net speaifically spprove the Agresment rather, the
Cemmission published the applizalion, sllowed the 90 days o clapse, and

ORDER MO, 123839
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with mo interverticns having besn received, the opreement was “deamed”
approved pursuant to 47 USC 252(1). Dawtea of Commission letwers
responding to amendment requests are April 3, 1998, April 17, 1998; July
:fg.gé%‘&: Oetoher 19, 1958; Noverber 5, 1898, January 12;'1099; May 17,

Seotion 5.8 of the Agresmment sets forth the following terms regarding the
obligation of the partiss bo py reciprocal carnpensadan:

5.8.1 Reciprocai Compensation applies for munspont and terrninstien of loeal
voffic (including EAS ong EASslixe wafflc) billabls by BST or KMCT
when a Telephone Exchonge Sersvice Customer originates on BST's or
KMC's nerweark for tarminatien on the other Party ‘s network,

5.8.2 The partics sholl compensats each other for wanspert and terminaton
af Loca) traffic [local call tacmination) at a single idendeal, reciprocal
nd aquul fate os set forth in Exhibit B, {The rate §5 $0.009 per minute.]

5.8.3 The Reeipreeal Cempensaticn smmangemernts -set forth in this
Agresment are not spplicable to Switched Exchange Aocess Sarvice,
All Switshed Exchange Access Service ond all ImtralATA Toll
Traffis shall contdnue 1o be governed by the terms and conditicns of

the applicable fedaral and state twariffs. |

8. The Agresmsnt provides the fellowing definidons of eertain Rey terms:

Seotion 1.50: “"Reciproanl Compensaton” {5 As Deseribed in the Adt and
refers to the paymen: ATa{gemens thas recovsr susis incured far the
t-tnsport tnd termination of Telecommunications waffic origisating one
Porty's network and werminating on the other Party's networkl,

Section 1.6 “As Described in the Azt means ns deszribed in ot reguired by
ths Act and as from Hme o dms interprated in the duly autherzed rales and
regulations of the FCC or the Commission. .

Section 1.41; "Lo¢al Trefhc" refers 1o calls betwesn ewd or more Telephone
Exchangs service users whers beth Telsphone Exchange Services bear NPA-
NXX designations associatsd with the samic Josal ealling area of the
ineumbent LEC er other anthorized area (2.5 Extended Ares Service Zones
ir ad!ocent loeal ealling arens). Lacol traffic includes the tralfic types it
have been troditionally refarrad to us “lesal ealling” 09d as “extended srea
service (EAS)" Al ciher waffic that sriginateg and terminates becween end
users within the LATA s toll traffie. In ro event ghall the Local Traffe arra
for purposer of local call terminction billing between the partes be
decrensed, : :

Section 1.70: "Telephone Exchange Servica® is Az Defined in the Act.

Seclion 1,68 "Swikched Exthange Access Servies” mennt the following
types of Exchange Access Services: Festure Greup A, Fenture Group B,
Fzature Group D, BOXYESS ascess, and 900 sccess and their successars or
similar Switched Exchange Access services. !

Triciz Sreckenridge was the only persen at KMC Iavolved in the negotiadon
of the Agresman: with BST. Tricia Breekenridge decidad o opt into on
agreement previcusly éntered bstwesn BST and Metropeliton Fiber Systers,
rather thon negotate the terms of an agresment with BellSowth. Ms,
Breckenndge did not read the Agresment prior 1o d=ciding 1o opt into L

Further, Ma. Breckensidge wan not specifically congidering the issue of

1 ORDER NO, U.23839
PAGE 13 of 21

889 KELLOGG, HUBER, HANSEN,

r
T
-

O P T
AT AT e

N g

s

G X

'

Tein c S

il
i

e R i e aa §

B

e e

Bo1s



11703789 WED 18,30 FAX

For_TL1 - jved. 11/03/1999 14:46 in 08:32 an line t143 for
5 6556 V%4 KELLOGG, HUBER, HANSEN,

NOV, 2,159 5:08FM  BASS BERRY AND S1MS

10.

1l

12.

130

140

150

160

173

reciprocal compensation when sha desidad 1o opt ints the Agreement, Ms.
Brackonridge taptifisd tha: of the time the Agresment wat exacuiled, ¥MC
undarstood that ISP waffic was treated as jocal and wep included in the
Agreemant's retiprosel compensaiion obligntions. Post-Hearing Briefat 15,
Tr., Breckebridge ot 14-16, Prefiled Diveer nt 7. Ms. Breckenridge was
urable, however, to point 1o eny specifis language in any rulings or orders
1238 supporied het undersionding, except wher prompted by her counsel,

Mr. Jerry Hendrix, the person who exsciiad the Agreemsnt on behelf
of BST, testified that BST understoog that ISP traffic, ke all ESP oaffie, is
non-local inersiate raffie, specifizally exchange aecass waffie, Mr, Hendrix
taptified that, as such, BST understood that ISP waffic was not subject o the

reciprocs] compensation obligation contained in Section 252(b)(5) of the

1996 Act. Mr, Hendrix forther testified that the Agrsement exprassly
provides thet the reciprocal compensayon obligation covers only the traffie
that is subject to this ftattdry mancote, Furthar, Mr. Hendrix wstified that
the Agreemsnt expresaly sxcludes mwvitehec exehange docess services from
the reciprocal compeasation abligation and that the FCC has recognized since
the cerly S580's thar enhinnced sepvice providars, of which ISPs are a subset,
provids exchange ncress services. Therefore, the Agresment expressly
excludes ISP traffie from e reciprocal compsnsation ebligaticn sontained
therain. : .

KMS has billed BET a tota] 6F $2,326,484 in reciproca! compensadon
under the KMC Agreement. OF this emsunt, BST hos paid KMC ¢ k) of
3165,479 for lceul, nen 18P, waffic, Ieaving an ouistanding balance of
52,160,525, Cochran Rebuital at 5. : :

FME has o toml of ten ISP cugtomers being served by [ two switches
in Louisiona, The amount of recipress) compensatien generated by the traflic
flowing & thess tep 15T customsry appteximates the $2,160.585 outsianding
rasisvacal compeasation balance that KMC claims to be owed by BST.

KM generatad sppreximately $636,427 in ravenue from providing
servies 1o it ten Louicizna 18P sustomers during the serne time periog that
it billed DET $2,160,088 in raciprocal eempensadon for traffie to tiese ten
ISP cuntomers. ! \

BST began holding all reciprocal competsatien dillings o CLECs in
October of 1995, At laast as early as January of 1887, BST [dentfied a
procsss 10 emsure thas ISP wraffic would not be included {n ix reciprosal
compensation billings p CLEC:, BST implemenic Kis proczss in
gepwmbcr of 1997 und wrote off mest all prior resiprocal compensonion

ilfings. :

BST never knowingly billsé or paid reciproeal sompensadon oa any
pon-Ieez] traffie, ineluding 1SP sraffic, : ¥

{SP waffic does rot terminate locally et an ISP sarver, but rather transis
thtough the ISP server for wemnination at 2 ‘¢istant -website, somewhere
outside of the loccl salling area, ISP mafficis, therefore, inwerstate cxchangs
access traffic that is nol subject to the reciprocal campsngation obligation
contoined in Section 282()(5) of the TelecCmmunication: Ac of 1996,

FCC mygulations zequire that 1SP aaffic be exempted frem the acoess
chargs regime. Pursunnt to this exempton, 1SPs are weated oo end users for
purposes of 15sassing ocreys charges, ond the FCC permits 1SPs 1o purchase
their linke @ the public swiwched telzphona netwerk through intrasiote
business 1nefs rather than threugh interstare o2cess weiffs. Thus, ISPs

: ORDERND.U-2383%
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generally pay local businass rates and interstsie stibseriber Une chaorges for ;
their switthed nccess connection; to jocal exchange cempany eentral sffiees, h .
In oddsdcn, insumbent LECS ore requirsd 1o treat expenses and revepus T .
assoclanst with ISP maffic as {noastate for separations purposes. o

. . !

180 There {5 no prevaiiing industry custom of té_'éﬁng ISP traffic as “local”
for reqiprocal sompensatinn purpeses.  FUC ragulations requine that ISPs be :
treated as end users for enly one purpese, the acoess chargs exemption, -

-t

180 EMC failed to produce tny svidencs 1o su'pf:'cm fts Claim that if it does
nor receive resipracal compansation for tmnsporing ISP wodiic eriginating
on BailSeuth's network, that it will inciir otherwisz uncompenssted costs. b

200 ISPs5 are 2 subset of Enbanced Servise Pféﬁdeﬁ ("ESPs) enat utilize
¢ interstate switched exchenge becess services to ¢onnect to lecal exchange
cempany centrs, offices, o |

\.
T N S

FCC' Declaratory Ruling On February 25. '_'1.999.: in Comrmon Carrier
Docksat Number §6-48, the FCC declored that the 1558 Act v 47 U.S.C. sze.
23 1(b}{5), mandated reeipraca] compensation for thc_:.mnspérc zrd erminaton of
Iocal waffic ondy, The FCC further held thae this mar{:}_atc does not axend o 15P-
bound uffis, becauas 15P-bound t=ffic is notloeal but is intarstate for purposss of

the 1996 Act’s reciproeal cotapensation provisicns.' ISP-bownd taffis is nes

T

subject to siote enforcemant ynder the 1996 Act on the grounds that it is logal

Ty

ra‘fic, See Declaratory Ruling o1 % 12 cnd 26 0.87, The FCC ruling effentively

Y

undermined the jurisdictonpl cleimm of state uslity reguistors ever ISP-taund raffie.

sEL

In ruling in fover of federal versus state tegulstery jurisdicticn over ISP-
2 2 b

.
s

= b

bound roffic ard in conszuing 47 W.S.C. sec. 251(b)(S5), the FCQ focused on the A

omE o

fomen g

"end-to.end” noture ¢f the Intetmiet communicasion. The initiating caller er

customer §5 ohe “end” of the communigation, and the terminoting "end” is the web o ‘ T

or other Interne! site calied by the custamer, The FCC rzjotied wgumsants tha

- ..
A vl -
LN

would segment such waffie inte intra. and intet-siate portiens &od thersby nlso

i

LIS

rejestad o consequent, pificial segmentadon of judaiiiicﬁan._‘ Id ar91l. The FCC

noted that it “anclyzes the zlity of che commmunication when determining the

-

xSy

jurisdictional naturs of a sommunicatien . ., [and] re¢apnizes the inseparssility, for

v

purposes of jusisdictionpal analysis, of the infom-.atib!‘ﬁis.-.wlfc-: and the underlying

i &l

telecommunicztions.” 1d. ot @ 13. The FCC censiders sach such commercial

transectian as “one eall” “from its {ncepton to i completion” and accardingly

ORDER MO, U.23839 LY
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ciected the jurisdistiona] Jimiwton implisd by arblrmruy 1s:>.a:m5 the inidal part

of the e8)) from the rest of the streqwm of intersiote comm:.-rcc. Id nt 911, ?:
In i1 ruling, however, the FCC did not In itse)f deermine whelher rec prooal compensation :
is due in any patiswiar inswnce. Ratker, the FOC held that parties ;bcuid be bound by their exigting )
inlereonnestion agreements, as {nerpreed by slate rommistions. lt fourd né feason to interfere with
state commission findinge a¢ to whethet teciprocal ampensnﬁéﬁ'pmis:iom of interésnnecsion ey
sgreemems apply to I1SP<horand ua'fﬁc, pending adopuen of a Ea:{m;i rule aftablishing zn appropriale "

intergidte compensation mechanizm, : "

Analpeis o 1
The contral isgue prasented by KMC's :ompln&x;.i is whether KMC and BST
shared a aommon intent (mumualy agreed) o pey resiprocal compenseton Tor traffic
that priginaies gn the neiwork of pne of rhe pardes én:‘. is wansperted to an ISP :
customar sarved by the nerwerk of the other party (ISP. tlraffic)j. even though naither |\L '
the Telecommmunications Act of 1995 or any other 1aw of regelston requires the - .
partiss 16 pey reclprocal compensstion for ISP-bound traffic. For the reasans stated
selow, the Lovisiana Public Servize Cormemission ("LPSCT or "Cotnmission™) finds
that KMC and BST do ast owe reciprosal cornpensdﬁﬁn for ISP waffic under the
reems of their Agraement, ' £
Arnele 2045 of e Louisiana Civil Code provides that the "f:]-a' rewmdon of o ¥
contnal is the determinaton of the eoramon intent of the pordes.” “When the
words of o contrott eoe clear and explicit and Jzad 1o no absurd conseguendss, i B . K
fumthér intsrpresation may ke mads in sooreb of ke parties’ intent™ La. Civ, Code
art, 2046, YA party who cemands performance of an oblis::‘cn faust prove the
existsnce of e obligation® La, Chr. Code art, 1831 :ce Louisiana Gaming Cerp.
v, Rob's Mini-Mart, lnc, 666 Sa. 2d 1268, 1270 (Lo App 2'*’ Cir. 1§96)(" The parey o
claiming rights under the contract bears the bunden of pmof "). Waeadward v, Fals, .
573 S0.2¢ 1212, 1315 (La, App. 2 Cir, 19913(*The party who asserts ot abligation '

must prove it by a preponderanse of the evidence,™, ' Thus. K’.MC bears the burden

CRDER NO. 1423820
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of proving tha existense of an obligation en the parm of ééIIScuih td poy raciprocal
eompensatian for IBP waffic under the XMO Agru.ment o L
The provisions of the KIV.C Agresment provids that the pamc.s are rmqm.red % pay .
reciprodal sompensation o each owther only for the m1spon und terminsion of
“Loza] Traffic” ¢y defined In the KMC Agreement, and tha: “Smtchcd Exchange
Aceess Traffic” is expressly ewcluded from the werms of !.ha: a‘oﬁgnﬁon See Focronl -
Findings 7&8. Thus, KMC bere the burden of pra-.-mg (J) gast it “ronsponts” the ;
15F raffic for which it elaims reciprocal compensadbn,':(é) tha; it “terminptes” thia 't
ISP raffic on its netweork, (3) that ruch traffis folls wiﬂ:ﬂi:n the i:;isﬂﬁirion of "Losal
Traffic" as defined in the KMO Apreement, and {4)I' that j'-such traffic is not

“Switthed Exchange Access Traffle,” as d2fined in xhc KMC A_gr-armn: >

ISP Traffic Dogs Net "Terminete” Locally. 7 i :

Qs of the major disputes in this manter bas baezrwrov-r whethar I8P raffie >
"terminztes” Joszlly, Whnen KMC ixitially filed it Comp}mm that established this "
docker, KMC crgued thar ISP uaffic conmstitvted “rwo components, 2
telecommunicatisns component ond gn infermatisp servicss component” !
Complaint, T42, Thip argument i rypically mferred {o o5 the “wo-call moeds) ™ "t
KMC argued initally that the telecommunications component Mermuinpied” Joaally A
at re ISP server, Afwer the filing of is Complainz the FCC issued its Declararory
Ruling on ISP traffic in which it stated uneguivocally that ISF traffic does net
terminate Jozally at the I8P server, but rather continues oﬁ to distant websits B ) K
outside of the losal ealling aren. Sea Declararory Ruling, §12, The FCC based its - '

 determination on e conasistent line of prior precedent dating back severs) densdes,

e

Further, the FCC expressly consicersd and rejected the “nwe-edll model” noting
thar its grior precedent boa established a cons‘s:sn!., zndwmnd analysis fer N

determining whers the call origisates and terminates, MW p
Eoll Tel. fin., ©C Docke: Ne. §8-180, Grder Destgnasing Issues for Investgation, ;

- rei

3 FOC Red 2330, 2341 {1988)(*(TIhe jurisdictional netute ofa eall is demrmined

by itx ultimats erigination and wrminaten, ond not.i.u its intsrmediate couting.”

ORDER N®. L-23839
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Emphaxis edsed.); BeilSourth Memory Call, Pc:icicn'iz‘ér #rgﬁr:rgfcncy Relief and : . o
Decltrotory Ruling Fiiad by BeliSouth Corporation, 7 FCC Red 1619, 1620£1552) i
{“the= ic a cominuous puth of communications ocross mu:!mas between the caller :: ‘,
and the voice mail service.”): Teleconnect, ’relcconnecr. Co v Ben Telephone Co. ‘{ ' ‘
of Penn., E-88-83, 10 FEC 1626, 1829 (1595), off'd su:: nam Sau:bwe:‘:rn Bel .}: .
Tel. Ce, v, FCC, 116 F,34 593 (D.C. Clr. 1997)("[8]::{1: cm..rt and Commission ,: :
decisions have censidered the end-to-end panrs o! the coxmnunica:ions mers },‘ :
signifizans ther the facilites uded to complets such nommunicnncns According 1o . B ‘ 1
these presadenty, we repulaie "an (nwersiue wire crarnmumca ions wunder the é ‘
Communicatianis AT from it ihception te its cample‘:o'a {Aln interstate 3; ,‘
cormmunication does not end at an imermediste sw:-ch - The imtersiata ;E ' ."';
esmpiuricaton {isslf extends fram the incaption of a ca!l ta its completion, . :’ _ o 2
ragordlece of any intammedinte facititas.”). - ;"

& fer the lssuance of the Declarmtory Ruling, ®MC a‘éaédcﬁad it reliznze on ‘
the "two-gall model,"” and began to argue that for "ragulatéry yuri:oscs“ ISP talfic : ’
iy “trezted™ &S terminanag Jecely. In support of this new argurment. KO relies on : g
geseral statéments in the FCC't Detlaratery Ruling and 1040 of the FCC '
Intereonnection Order. First Reper: and Order, In the Mat&.: uf Implemeniation of :' :
the Locsl Compsiton Provisiens in the Tclecom...un sazions A't of 1994, CC ‘: .
Doske: No, $6-98, 11 F.C.C, Red. 15459 (August §, 1996)("FCC Interconnecson %; .’ )

~ Order™. . N

The Desloratory Ruling provider ho suppon'.f.or RMC'E. claim the FOO
smied expressly thot "the commurications atissue heré do et ;créa.inaec at the ISP .
iocal server, a5 CLECS and ISPs contend, but connm.: © .he ultirais destination
or destinations, spacifically at o Internst nebsite mnr is oﬁen locatsd in another f"'
sinte,” Deelararory Ruling, 412, As further suppo*t for 1.hu .mdms that n ¢zll has " ‘
only ere point of 1erminagon, the FCC recognized thm "ccnclusmn that 18P. - i
bound waffic is largely inzrsicie might cause poms etnu comm.ss:cﬂs to re-exarning

their conclusion that reciproes) eompensatiop is dur: t‘o the exten:. that those

conclurions ure based on & finding thut this wetfic l:ermmmcs ut an ISP setver .

: énbsn NO.U.23839
" PACE (Baf 2
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1d.927. Emphasis sdded. Thus, it sannet be sanous]y guad mm ISP traffic has

rrorE 1900 one pointof tzemination or that it astually doe: rml"mbe locally ot the

IS¥ secver, even though the FCO hog seated cmphnucnny d:al: i docs net,

For thase very reoasons, it is imppssible to squara KMC ] -mcrprctarian of
71040 of the FCC Intercannection Orger with the ﬁndmgs in “the Declaraiory

Ruling. Indeed, if ISP waffic did werminate locally unﬁer KMC‘: interpretation of

71040, reciprozal compcnsm:on weuid be owed ps n nt:er u" lew pursuant 3

s=ction 251(b)(5) ef the 1995 Ast, Itix undisputééf. hnwgver. thot recipracol]

compensution is nst required by aw for this ruffic. Stébéféjtrt‘?:fﬂf‘t;!rJr'y Riding, 726,
n.87 ("7The reciprocal compensadan requirgnents of secuon Z21(bYUS) of the Act
wned Section S1. Subpart H {Resiprocal Ccmpansanon fo_i Transport ang
Terraination of Local Telecommunications Traffic) of'thz.Ccmmissian's rules o
not gavern inarcamier serpensabion £or this maflie, ') '

Finally, XMC points to eericin stamments m...dc by B=LSou&1 in whieh it
mrisuses the tarm “terrninates,” Such misuses do not affect the intecpretotion of the
Aptesment. Anticle 2047 of Louisiona's Code of Ciiv-'l Frécz:iure provigss ot
“lwlords of ort and teshnicd terms sl be given their z:chrluax meaning when the
conrast involves o wehniczl mater™ The le.—:'runa:xon mum-mcm has only one
seeknical meaning, as recently confirined by the FCC, nnd mc.ns the yldmate end
peoint of she communicaticn, Thus, KIMC hes fmled to carry its burden of proving
that it newally does “werminate’ ISP waffic on its n_a:wgrk 55 is reguired by the

resiprocal compensation obligation of the Agraement -

I5Ps Provide Swiwched Exchange Access Scrvic

A previously sowed, BST and KMC e.r.pr.-.ssly excludcd Swicebcd Exchange

Access Servicss from the resiprocal campcnsaﬁun ;:‘bllganon of the KMC

Agreernent, BST argues that ISPs provide swztched cxchmg- aecess rervices to

The FCLC Intaresnnzetion Ordet inerprensd ﬁw wnpn ef ke mm;x-acal ecompensation
obiigetion:

*“We conzlude that seaion 231 (BHI)s rec Frﬁﬁ! c;mpennﬂon obligations shouiQ
npply only 1o traflic i originates and u-rmnawl wmm [ !ocai elling arsa v

We fimd that he reciprocal compensation mvi:lnns of gecticn 151(\-';(5) for
transpoa ang lerminstion of (roftie 4O Aot aaaly 1 Irasspont er termissiicn of
intartiate o duvzitals Inteexshangs wafie” i - ORDER MO, U.22830
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their subscrivers and that such affic is thetefore e.xpim:si;lyh‘ excluded from the o '
reciprocal compensation abligation of the Agrssment. EST's cl:dms ure based upon C
the prior rulings of the FCL regording Enkanced Serv:cé Prov'cm ("ESFs"). of : .?

which ISPs nre a subeet. Sse Declaratory Ruling, %I.. . In tespance, MO

slaimed tiat ISP traffic is hot expressly exciuded in the _Ag . e_m:m. Likewise, the

¥t

Administrotive Law Judge did not consider whether 158 '.'raff:c is gwitched
exchange access raffic, but rather fosused on the fzét ot ﬁfspﬁcciﬁc ISP exception i

wis not includes in the KMC Agreement.

Thiz Commissien choosrer to eonzider the :ctual te.rms of e KMC " 3
Agreement. rather than specujate st what reons c:.ﬂd hnw: been in the KMC 5 E
Agreement. Thz FCC has recognized sinca the :rccpdon ct‘ the weosss charge
regims that BEPs use switched exchange soeess sarViees in the MTS/WATS
Markee Stpructure Order, the PCL found that ESPs \.se ir.terstat* accese servics bod
exampred ESPS from poying nccess charges. MITS and WAIﬁ Meorkg: Stoueture, ;‘
CC Dasket Np, T8.72, Memorandum Opinion and O-rder; 97 FOL 23 682, 711 "' . "
(19832 "Mazksat Strustirs Order” X "Among the variety of voers af astess service are -
. enhonced setvice providers"). See also, Amendpanic fo 7l the

Clarmmission's Ru'ss Ralsting to Brhances Servics Providers, CC Decket Neu g7~

215, Orcer, 2 FCC Red. 43C5, 4306 (1987)ESPs. “Uke frclides-based
imersxchange carriers ang raseliers. uce the local net_w.o‘fk w provide interstate
sarvices™S; _Amendments of Pam 9 bygian's
Egtasced Servies Provider, CC Dosket No. B7-215, Orde 3 FCC Red 2631

(1988)(ESP Exemption Ordery(FCC rafcr.. to “certain ciasses ar exchange areess N

vsers, ineluding enkarced service providers™), L Al
The FCC confismed the sttus of those servicss p"ovxd..-d \:y ESPs. including Y

ISPs, in its recon: Declanaiory Ruling: “Ahwvh the Ceﬂ‘.ml::ian hat recognized b,

that enhoneed aznm:e providars (I:SP:;). including ISPs. usa {ntarzam 2CCLIS ‘ 2

cervicen, pinee 1983 it hos exemptad ESPs from the pnyn.nt of cerain interstate o

cocess charges, . ., Thus, ESPe generzlly pay Josal ‘.:usmcs.s rates and intersmate o

 IGROER NO. U.23839 ¢
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subscribar line charper for their gw.tehed anesss =oan=cucm to lozal exchange
eompany central offices.” Declaratory Ruhng 15 (E.rnphams adde:d)

In light of the above quoted FCC pr=<:=d-n: thor h::..-. :‘cumj cnnslst.:nﬂy that
1SP5 use switched exchanges cecess serviess, such semee: c!o f21l within the
exception ecntained In Section 5,83 of the K.MC Agr:e"ncm. Sec Facwal Finding

l\ol (A3

The KMT Agreement Provides iha: the Parnes Intondcd to do Nothing
AMore Than the 1996 Act Required. :

Any doubt 28 10 the parties! intent, as expressed in thd KMC Agreement,
regorcing the scope of the reciprocai compansston cbl.ia:\:i-:nl 1:7 removed by the
express siatements regording intent found in Scan’oéa 1 50 apd 1,6 of that
Agreement. Se¢ Facrual Finding No. & C‘u ven that the pardcs -xprcsslv state that
the reciprocal compsnsation obligation’in the Ag'ae-ner.t !s "..5 described in et
raquired by the [1006] Act and as from time 1o nn;e :nterpm:e:l [ the duly
athosized ruies and regulatans of the FCC, 7 1t i clear :“ac.;hc parges intended to
2o nataing more or less thzn the 1995 Astrequired, As *-rcv ously ssatad, the 1996
Act doss Rat obligak the partics te pay rc\rprct:..‘ compensasion far mny non.leeal,
interstete treffic, The ndministrative jow judge did ndt :mnl:,z-* th..se prows;on.. of
the KME Agreement in reaching the conclusions comzined in the proposed and

final recerumendations,

KMC Falled to Produse Extrinsia Evnden:e that r.he Par‘fes Int:r.dm‘ 0 Pay
Reciprocal Compensation far ISP traffie. v

Even if the terms of the n.._:pmcnl compansaton oblizsuon of the Agresment
were found to be ambiguous, KMC f':nltd 1o .t IS bu:dcn of producmg suificism
extrinsic evidente to establish that be parcies mumnﬂv mwnded te pey reciprocal
eompensating for nen-iocal, ISP tmfile. The oy rapr:sznmnv: ¢f KMC that was
responsible for deciding the 1erms of thie mua-connecucn a,greement to be cmered

with BST, Ms, Tricls Brecksnridge, :esnﬁcd that (1) nair.hnr she nor anyons else at

1 ow:ﬁR'No. L2339
PAGE 2! of 21

1999 14:46 in 0B:32 on line [14)} for Til « Pg 22/25
89 KELLOGG,EUBER HANSEN,

HO.T23



11703788 WED 186:

F

f—"o
-
i
pd
He )
w0
=)
L)
e
5
o
1,
@...-
D~
e

KELLOGG HUBER,HANSEN,

MOV, 3.1999 2:24PM  BASS BERRY AND szﬁs;

KMC had any cottversations with BST rcgardmg the tc"mﬂ o"th- interacnnaction
agresrnen: (Hearing Transedpt, pp. 24, 27), (2) she cbuse o op': mto an agresment
that some other compuny had ncgona:ed with BST mthlr t.“l‘..‘..': negcnm: ber own
agresmant (Id, pp. 27.28), (3) she did no: read the ngrcament that éhe chose 1o oFt
intey (Id. p. 28, 2nd (4) she was not lcalung specinicaly nt rec:proca.l compensalon
issues whsn she was deciding what ag'eaman: 1 Opt | :.mo 1:1

In light f the swom tesimony of the KMC w:m:ss. ilh chfﬁcuk o cenceive

of how KMVIC is in ¢ pesitien’io ¢lnim tb: benefit of nny poas:bla ambig*.itry in the

'*raok in emtering the

KMC Agprsement, given the cavalier amtude that ’\M
Agreemant, Me, Breskenridge claimed that she s relied £n v:.nou:s unspuiﬁed FCC
orders and the fact that BST "trented™ 1SP traffic as local for ‘sther purposes and
thus assurned that it would be “m:mﬁd" a8 Jocal f&f p!\;lx-posn: ‘of regiprocil
cemzensation. Ms, Brackenridge could net, nswever, spccxfic" 1y identify what
FCC ordars she petwsily refisd upen. Even i Ms. Ere:kenndge was relying vpen
ony specifie FCC orders, it is sieor that her interpm;é:icfﬁ of those onders was
incorrect, .. '

Not only did BST properly int:rprc: the prior .F":c mlings ragarding the
neture of ISP trafSe, BST presented oer axtrinsic evidance w0 establish that it
never intended o pay reciprocal compensaton for nen-losal, ISP waffe ond thatit
weuld rever have apreed 10 pRy reviprocal compensation far eveh Faffic dus to the
nzguive ETonOnic sonseguencss that such an arrangement would have ensured,

First, BST preserted u,ﬁconxvo\-e-ﬁed evidence of ths e“m that it vodentook
to ensure that it did not bill sny CLECs re.-rpmcnl compcnsanan for ISP taffic. er
any other non-locs! gaffic. In O.-Lobcr 1985, BET b-gan bcld"sg ol reciprocal
compansaticn billings ©w CTLECS, mcludmg n-.mprc:::.!. compensauen biliings for
losal traffic, Prior to entering the I«.Mc Agresment, BS’I‘ ha" juendfied a methad
to cosure that it would not Hill rempmcr.l comna-xsanon far ISP traffic and was
werking to implement the enhzmcc-—mm o its bﬂ!mg sywtcm_ 'I'has snhancement

was implemented in Septambes of 199‘!. befors KMC hnd even begun billing BST

" ORDER NG, U-23830
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for resiprocal compensation, and BST wrote off most nﬂ af tha pnor traffic that it
had withheld from reciprocal compensmon billing. : ‘

The vncontroverted evidence establishas that BST naw.r knowmgly billed or
paid reciprocal compensalion for ISP r.-afﬁc: These fac'.s dlshngu:s‘n this ease from
the numerous other eases upon which FXMC cltes urd 'clzes: Other Regional Bell
Operating Companies ("RBOC:") did not uadma&e nny ef"ort to identify or
separate out ISP wafiic, Indeed, some REOC: had esta :hshed a caurse of ganduct
of willing and paying resiprocal compans.nhm for szver.’:} mo'a ths before inferming
CLECs that they would no longer pay m:xprocal ccarnprn‘:'mcn for ISP traffiic,

Finally, BST put forth evar.‘enc: mat 1 would: not h:m: sgrsed to pay

raciprocal compersation for ISP traffie because aveh an nr-nnsemem would have
certainly resulied in ¢evaomic harm ts BST, Gwen zhnz CLECs sveh as IOMC
primaniy, if not exclusively, serve bus:n&ss custum::s intladmg 18Ps, whils BST
servas the vart msjority of internet end-vsers, paying m:;p-ucal nomp*nsanon on
ISP waffic would result in sbsurd amounts of r:-c:prof-‘n.l eempcnsnuon flowing to
the CLECSs, Indeed, in ihis pnrticuf:x.- case, KMC b";'IIed BST reciprocal
sompensation fer 18P maffic that wns-' sporagimately 3409 more than XMC
received in revenue from providing aciuzl service to its ten(lt)) ISP customers in
Louiciznn. See¢ Factusl Findings Nos. TI 13. The negasive impuct on.competition
in the lozal marke? as well as the po:mml for sbusing the. rec:procai tompensaton

3 pbilgagon from peomiting such an arrongement ore abwous.

In respense, KMVC elaims that if :: does not recciw: rt:c:proca] compensation
for 18P waffic from BST, it will be providing & service Lo B5T for free and will
incus carain uncempenssted costs, KMO did not put fort'n' any evidenge ng ™ the

| pature er amaunt of these costs thar K.MC clatmed wculd gc uncompe 152088 and

the Commission refuses to sirnply take KJU(C . wcrd ar. :’acc value,

Docket Number U-23838 was cc.ns.demd and do_c;da_d ot the Clommission’s

-Oﬁ subs'ticuw moten of

Qetober [2, {999 Business and :-.xccu:vc Sess:on
Commissioner Blossman snd sscondad bv Com:—.:ss:eﬁer S‘tt.'.g unth Commissiener
Dixon concun-ng and Comrnissionets Owun ond F'.etd e:ssennng. the Commission

UOORDER NGO, 23830
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vpted to rejest the Administatdve Law .Tudge I3 Recammendnz!on and odopizd :he K N
Staff Recommendation to reject KMC's cla-.m for mc&procal nompcnsatson for 18P~ I

bound raffig,

IT 18 THEREFORE DRDERED

That KMC's request for pnymcm of x:mproc:ﬂ e mpen..aticn {or 1SP-
bound raffic is hereby denied, ! b

BY QRUDLER OF THE COMMIESION
BATON ROUCE, LOUISIANA
Derober 28, 1999 .

f‘S, C.DALE SITT!G

DISTRICTTIV =
CHAIRMAN C DALE Sl'f'ﬁG

IS.-' JACK "/, A'r"' A BLDS QMAN JR.

’

Vlt:t: CHAI}".N}M\ JACK"JAY" A, BLOSSMAN, IR,

DON OWEN : {DISSENTING) '

1 v o -
COMMISSIONER DON OWE;\‘

15/ IRMA MUSE mxﬁ’d
M
COMRMISSIONER IRMA MUSE DIXON o,

SSLLAWRENCE C ST BLANC

SECRETARY :«\cs MFIELD - (CISSENTING
LARWRENCE €. ST. BLANC —DISTRICT 1T ™

COMMISSIONER JATM' ES M. FIELD
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4 AGENDA DATE: 7/1/99

STATE OFNEWJERSEY
Board of Public Utilities

Twe Gateway Center
Newark, NJ 07102

IN THE MATTER OF THE PETITION OF ) TiinRC OMMUNICATIONS
GLOBAL NAPSINC. FOR ARBITRATION OF )
INTERCONNECTION RATES, TERMS, ) DECISION AND ORDER

CONDITIONS AND RELATED ARRANGEMENTS)
WITH BELL ATLANTIC-NEW JERSEY, INC. )
PURSUANT TO SECTION 252(b) OF THE )

)

TELECOMMUNICATIONSACT OF 1996 DOCKET NO. TO98070426

(SERVICELIST ATTACHED)
BY THE BOARD:

This Order memorializes final a¢tion taken by the New Jersey Board of Public-
Utilities (Board) in the arbitration requested by Global NAPs, Inc. (GNI) by letter dated June 30,
1998, and will resolve all outstanding and unresolved issuesin GNI's interconnection dispute
with Bell Atlantic-New Jersey, Inc. (BA-NJ).

PROCEDURAL HISTORY

On January 26, 1998, GNI reguested interconnection and network elements from
BA-NJ pursuant to section 251 of the Telecommunications Act of 1996, P,L.104-104, 110 Stat.
56, codified in scattered sections of 47 ULS.C. $151 et seq. (hereinafter, the Act). During the
period from the 135" to the160™ day after receipt of an interconnection request, the carrier or
any other party to the negotiation may petition the State commission to arbitrate any outstanding
issues. The State commission isrequired to resolve each issue set forth in any such proceedmg

“not later than 9 nionthis'after'the date on'which the local exchange carrier received the 2 SRS

[interconnection] request under this-section.” 47 U.S.C. §252(b)(4)(C)

By letter dated June 30, 1998 and pursuant to section 252(b)(1)’of the Act, GNI
filed with the Board of Public Utilities (Board) a Petition for Arbitration of Interconnection
Rates, Terms and Conditions and Related Relief. GNI essentially sought affirmation through the
arbitration processthat it was entitled to opt into an interconnection agreement previously



approved by the Board between BA-NJand MFS Intelenet of New Jersey, Inc. (MFS)', and to do
so without any limitations or restrictions which it believed BA-NJimproperly sought to impose.
By letter dated July 16, 1998, GNI advised the Board that it believed that the parties had reached
an agreement for interconnection, had apparently resolved the issuesraised in the petition, and
requested that the Board suspend further action on the petition for arbitration pending successful
execution of an interconnection agreement

The parties having failed to reach an interconnection agreement, and pursuant to
the Boards arbitration procedures,2 on September 15, 1998, Ashley C. Brown from the Kennedy
School of Government at Harvard University was chosen asthe Arbitrator. On September 28,
1998, both parties submitted a joint statement of the unresolved issuesto the Arbitrator and each
party separately submitted a statement of their response to theseissues. By letter dated October
2, 1998, the parties jointly submitted a letter to the Board stating that they had agreed not to file
any motions with the Federal Communications Commission (FCC) for preemption of state
jurisdiction for twenty days after the expiration of the nine-month time limit imposed by the Act.
Notwithstanding the efforts of Board Staff and the Arbitrator to facilitate amutually acceptable
agreement, on October 20, 1998, each party separately submitted updated statements to the
Arbitrator of the unresolved issuesto be decided. By Order dated October 21, 1998 in this
Docket, William J. Rooney, Esg., General Counsel for GNI, and Christopher W. Savage, ESq.,
were granted |eave to appear pro hag vice on behaf of GNI, and Robert A. Lewis, Esg., was
granted |eave to appear pro hac vice on behaf of BA-NJ.

On October 21, 1998, an arbitration hearing was held in Boston, Massachusetts.
Post-hearing briefs were submitted on October 23, 1998. The Arbitrator issued a decision which
he termed a“ Recommended Interim Final Decision” on October 26, 1998 (herel nafter, the
Arbitrator’s Decision). ot s

The Arbitrator recast the submitted issues into six issues and resolved them in the
following manner:

¢y Is GNI an entity eligible for an interconnection agreement?

n d telenet of N for itration: t to -

M&Mmmwmdmwth Bell Atlanti ersey,
reerm )

and25241f_thelelﬁmmmunmamnsAcmf_1§l9ﬁ Docket Nos. TO96070527 and TO96070526
(March10, 1997).

? See Order, ]/M/Q The Board's Consideration of Proceduresfaor the

entati ecti ¢ Telecommunicati , Docket No.
TX96070540 (August 15, 1996) (hereinafter, Arbitration Order).

2- DocketNo. TO98070426

See Order Approving Interconnection Agreement I_~Q_th_e_j_QLDI_EtL[LQD_Qf_B_e|_|_



Meanwhile, on the federal level, the FCC was already engaged in its consideration
of theissue of whether reciprocal compensation was the appropriate form of compensation for
ISP-bound traffic. On October 30, 1998, the FCC issued a Memorandum Opinion and Order in
GTE Telephone, GTOC Tariff No. 1. GTOC Transmittal No. 1148 CC Docket No. 98-79, FCC
98-292 (October 30, 1998) (hereinafter, GTE Telephone). In GTE the FCC concluded an
investigation of an access offering by the GTE Telephone Operating Companies, and found that
GTE soffering, which would permit Internet Service Providersto provide their end-user
customers with high-speed access to the Internet, was an interstate service properly tariffed at the
federal level. QTE Telephon&at §1.T _E Telephthres-CC expressly stated that its Order
did “not consider or addressissues regarding whether local exchange carriers are entitled to
receive reciprocal compensation when they deliver to information service providers, including
Internet service providers, circuit switched dial-up traffic originated by interconnecting LECs.”
Id. at §2. The FCC stated instead that it intended “in the next week to issue a separate order
specifically addressing reciprocal compensation issues.” Jbid. Thereafter, the Board, along with
much of the telecommuni cations community, waited with great anticipation for further word
from the FCC on theissue of compensation for | SP-bound traffic.

With regard to the Arbitrator’ s Decision, and asrequired in the Board’ s Arbitration
Order, the parties were required to submit for Board consideration afully executed
Interconnection agreement encompassing the arbitration decision within five (5) days of the
Arbitrator’s decision. On November 2, 1998, GNI tiled a motion requesting that the Board issue
an order to the effect that:

(a) [GNI]'is for all purposes deemed to have entered into an
interconnection agreement with BA that reflects the-. -
[Arbitrator’s Decision], with an effective date of today,
November 2, 1998; and (b) to the extent that BA’s actionsin
any way delay the date on which [GNI] can begin exercising
itsrights under the agreement, the termination date of the
agreement is deemed extended, day for day, during the
period that BA continues to engage in such delaying efforts.

[November 2, 1998 Motion of GNI at 2, 10].

GNI attached a form of interconnection agreemcnt executcd by GNI which purportsto ..
incorporate the Arbltrator S Decnsron N
R ;. Lx-. [t RSITR DIy : e
Atits publ iC meetr ng of November4 1998, the Board authonwd |ts Secretary to
send aletter to the parties advising them of their duties to submit amutually executed agreement
for Board consideration. The Secretary’ s | etter was sent the same day. By letter dated
November 5, 1998, GNI responded to the Board referencing its November 2, 1998 Motion and
asking that the Board, in addition to the other relief requested, direct that BA-NJ pay to GNI

-4- DocketNo. TO98070426



reasonable incurred attorney’ s feesin connection with GNI's efforts to reach an agreement with
BA-NJ during the period November 2-5, 1998. On November 5, 1998, BA-NJ submitted two
versions of interconnection agreements. The first modified the GNI agreement previously
submitted to the Board by GNI on November 2, 1998. The second contains modifications to the
original MFS agreement based on BA-NJ's interpretation of the Federal Communications
Commission (FCC) Memorandum Opinion and Order in GTE Telephone, GTOC Tariff No. 1,
GTOC Transmittal No. 1148, CC Docket No. 98-79, FCC 98-292 (October 30, 1998)
(hereinafter, GTE Telephone). At the same time, BA-NJ submitted its Opposition to GNI'’s
Motion. By letter dated November 6, 1998, GNI filed an answer BA-NJ s Opposition to its
Motion. By letters dated November 10, 1998 and November 12, 1998 BA-NJ and GNII,
respectively, submitted additional responsive papers. BA-NJ submitted additional comments by
letter dated November 19, 1998, to which GNI responded by letter dated November 20, 1998.

By letter dated November 18, 1998, the Division of the Ratepayer Advocate
(Advocate) submitted comments on the Arbitrator’ s Decision and noted the fact that the Board
had before it three forms of interconnection agreements submitted by the parties. In itsletter, the
Advocate disagreed with the Eighth Circuit Court of Appealsrejection of the FCC's“pick and
choose” rule’ and the Board' s adoption of the Eighth Circuit’ s interpretation. Nevertheless, the
Advocate supported an interconnection agreement as recommended by the Arbitrator, and urged
the Board to approve the interconnection agreement which in effect would reflect the MFS
agreement. By letter dated November 25, 1998, BA-NJ responded to the Advocate’ s comments
and stated that the Board should not approve an interconnection agreement based on the
Arbitrator’ s Decision, but should find that the MFS agreement which GNI seeks to adopt must
contain rates which conform to the Boards December 2, 1997 Generic Order in Docket No.
TX95120631 and should extend for a term which expires on July 1, 1999, the termination date of .
the MFSInterconnection Agreement. In addiition, BA-NJ stated that the Board should clarify E
that, pursuant to the FCC’ s determination in GTE Telephone, Internet traffic isjurisdictionally
interstate. By letter dated December 1. 1998, GNI disagreed with BA-NJ and stated that the
FCC' sanaysisin GTE Telephone did not affect the proper treatment of reciprocal compensation
for ISP-bound traffic. As of the date of this Order, the Parties have failed to mutually execute a
comprehensiveinterconnection agreement based on their continuing differencesin interpreting
the Arbitrator’s Decision and FCC Orders.

Finally, on February 26, 1999, the FCC released its Declaratory Order in CC
Docket No 96 98 and Not|ce of Proposed Rulemakmg inCC Docket No. 99-68 I_/MLQ

and , CC Docket Nos. 96 98 and 99- 68 FCC
99-38 (Fcbruary 26, 1998) (hcremafter Dcclaratory Rulmg) In the, Reclaratory, Ruimg, the F CC

advised that 1t consxdered lSP-bound iraﬁ'lc to be interstate traffic not subject to the re01procai

s See lowa Utilities Board v. FCC, 120 E.3d 753,800 (8th Cii. 1997); aff’'d in part

ana'revl)imoatisuanom. AT&T Corp. v. lowaUtils Bd.,, _ U.S. ___, 119 8.Ct, 721,142
L.Ed.2d 835 (1999).
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compensation obligations imposed by section 251(b)(5} of the Act, Declaratory Ruling at Y1,
18, 27 and fn 87, and advised further that, in the absence of afederal rule governing inter-carrier
compensation for such traffic, states are free either to impose. or not impose reciprocal
compensation for | SP-bound traffic, depending upon the circumstances before the state
commission, including the existence of interconnection agreements, Declaratory Ruling at §§1,
21, 25-27.

DISCUSSION

With regard to the first issue recited above, we FIND that the Arbitrator correctly
determined that GNI is eligible to enter into an interconnection agreement. We note that at its
public agenda meeting of June 9, 1999, the Board found that GNI had demonstrated that it
possessed the requisite financial, technical and managerial expertise and resources which are
necessary to provide local exchange and exchange access telecommunications services in New
Jersey, and accordingly, the Board authorized GNI to provide local exchange and exchange
access telecommunications service in New Jersey subject to the approval of its interconnection
agreement and tariffs. See Order of Approval, LM/Q the Pefition of Global NAPs. Inc. Fora
Certificate of Public Convenience and Necessity to Provide L ocal ‘ Exchange
Telecommunications Services, Docket No. TE98060386 (June 21, 1999). Accordingly, we agree
with the Arbitrator that GNI isan entity eligible for an interconnection agreement.

We also FIND that the Arbitrator is correct that as an approved local exchange
carrier, GNI isentitled to opt into a pre-existing interconnection agreement through the so-called
“ most favored nation,” or “MFN,” process pursuant to section 252(i) of the Act. With regard to

the third issue, subsequent to the Arbitrator’s Deci's'iofn ‘the Supreme Court reinstated47 C.F.R. -

§5 1.809, allowing carriers to “pick and choose” parts of interconnection agreements, aswell as -
opt into an entire agreement through the MFN process.” See AT&T Cornv. lowa Utils. Bd., __

US. __, 1198.Ct. 721, 738, 142 L..Ed.2d 835 (1999). Thus, we MODIFY the Arbitrator’'s
Decision to comport with the Supreme Court decision with regard to the FCC's reinstated “‘ pick
and choose” rule.

We next turn to the fourth issue which confronted the arbitrator, the duration of
the interconnection agreement created as aresult of GNI opting into the terms and conditions of
the MFSagreement. At the outset, we note that the FCC is currently seeking comment on just
the situation that faced the Arbitrator in the matter now before the Board. In its February 26,
1999 Declaratory Ruling in CC Docket No. 96-98, the FCC noted that an arbitrator recently
allowed a CLEC to opt into an- interconnection agreement with athree year term for anew three
year term, raising the possibility thdt an ILEC "might: bl Sub]ect ‘to the obl igations set forth i in.
[the original] agreement for an indeterminate length ‘of time, without any opportunity for
renegotiation, as successive CLEC's opt into the agreement.” Declaratory Ruling at §35. The
FCC, therefore, is seeking comment on “ whether and how section 252 (i) and MFN rights affect
parties’ ability to negotiate or renegotiate terms of their interconnection agreements.” Ibid.
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Because the Board is also concerned about the procedural and substantive rights of
both ILECs and CLECs involved with the MFN and “pick and choose” processes, the Board
HEREBY DIRECTS its Staff to prepare arulemaking pre-proposal which will elicit ideas, views
and comments from the industry regarding theseissues. Of more immediate import, we note our
preliminary belief that interconnection agreements should not exist into perpetuity without a
right to have such agreements reviewed and renegotiated. Thus, on an interim basis, and subject
to possible reexamination based upon the pending FCC and Staff actions noted above, we
indicate herein our view that any existing agreement MFN’ d by a CLEC should extend for a
period of time equal to the remaining term of the original MFNU agreement or one (1) year,
whichever isgreater. We further note our preliminary view that an original interconnection
agreement may only be MFN’ d during the original term of the agreement, and that once MFN’d
for the additional term just noted, neither the original interconnection agreement nor the
subsequent interconnection agreement may be subject to further adoption by any CLEC through
the MFN process. This preliminary general view notwithstanding, however, we note that parties
may, through negotiation, agree to adopt rates, terms and conditions which are identical to those
contained in any other interconnection agreement and for aterm of any length which they
mutually desire. We stressthat these are preliminary views which we fully expect to be
commented upon by the industry in the context of both the FCC' s and our own rulemaking
Processes.

We note also that the FCC has already expressed its view regarding how a carrier
seeking interconnection, network elements or services pursuant to section 252(i) should proceed.
The FCC has advised that such a carrier “need not make such requests pursuant to the procedures
for initial section 251 requests, but shall be permitted to obtain its statutory rights on an
expedited basis.!!, First Report and Order, 1M/Q | mplementation of theLocal Competition -
Provisions in the TeI ecommunications Act of 1996, CC Docket No. 96-98, FCC:96-325 (August
8, 1996) at §1321. The FCC has also stated that it "leave[s] to state commissionsin the first
instance the details of the procedures for making agreements avail able to requesting carrierson
an expedited basis.” Jbid. In this regard, we remind carriers that the Board has already adopted a
dispute resol ution process which is made available expressly to resolve on an expedited basis
petitions by carriersrelated to service-affecting issues and assertions of anti-competitive conduct,
and is an appropriate means to resolve section 252(i) disputes. See Order on Reconsideration,

IM/Q the InvesigationRegarfaing_ocal Excnange Competition for Telecommunications
Services, Docket No. TX95120631 (Junel9, 1998).

With specific regard to the interconnection agreement between GNI and BA-NJ,
however, we do not believe that the general view we have just announced regarding the duration’
of interconnectionagreéments adopted through'the MEN processis necessarily appropriate. . The i ruse

GNI/BA-NJ Arbitrator rendered his decision-on October 26, 1998.: Accotdingto-our arbitration -~ - - *

guidelines, the parties should ‘have submitted an intercorinection agréement to the Board for its
review within five (5) days thereafter. On November 2, 1998, GNI filed a motion requesting that
the Board issue an order providing that the interconnection agreement between GNI and BA-NJ
attached to its motion and based upon the MFS interconnection agreement shall be deemed
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effective on November 2, 1998, and extended day to day thereafter for every day that BA-NJ
delays in signing the attached agreement. Not including any such extensions, GNI's proposed
interconnection agreement incorporated atermination date of October 14, 2001, 19 days less than
three years, as approved by the Arbitrator’s Decision.

We have already indicated above our preliminary view that an interconnection
agreement which is adopted through the MFN process should extend for aterm no less than 12
months. However, as noted above in the within matter, the parties, including the Advocate,
continued to file comments on the Arbitrator’ s Decision through the month of November, 1998,
the last submission being by GNI on December 1, 1998, and the Board delayed the decision on
this arbitration further while it awaited the FCC’ s expected determination of the issue of the
nature of I SP-bound traffic. In order not to penalii GNI for delay not caused by it, we
HEREBY ADOPT aterm which reflects the minimum one year term of an MFN'd agreement,
and in addition reflects the delay which occurred from December 1, 1998 until July 7, 1999, a
period of 219 days. Accordingly, we EIND that aterm of one year and 219 days, or slightly
more than 19 months, is appropriate in this case. Assuming that a signed interconnection
agreement which conformsto our Decision is submitted within five (5) days of the date of this
Order and is approved at the Board’ s July 26, 1999 public meeting, this interconnection
agreement will therefore terminate one year and 219 days from July 26, 1999, or March 2, 2001.
Because the Decision we make herein rests upon the unique nature of the circumstances
surrounding the parties and this interconnection agreement, the Board believesthat it isnot in the
public interest to permit this agreement to be adopted through the MFN process.

With regard to the fifth issue, whether callsto ISPs are eligible for reciprocal
compensation under the MFS interconnection agreement; we must begin our analysisby .noting
again the FCC's most recent declarations regarding |1SP-bound traffic. In its October 30, 1998
GTE Telephone Memorandum Opinion’ and Order, the FCC presaged itslater declaration that
| SP-bound traffic isinterstate in character by concluding that a high speed Internet access
offering by the GTE Telephone Operating Companies, was an interstate service properly tariffed
at the federal level. GTE Telephone at §t. While the FCC expressly stated that its Order did
“not consider or address issues regarding whether local exchange carriers are entitled to receive
reciprocal compensation when they deliver to information service providers, including Internet
service providers, circuit switched dial-up traffic originated by interconnecting LECs,” it did
state that it intended “in the next week to issue a separate order specifically addressing reciprocal
compensation issues.” Id. at 2.

On February_éé,- 1999,.the FCC finally released its Declaratory Ruling, concluding .

that ISP-bound traffic-is largely interstate; but*{ijn the absence, to date; of afedera rule. ... i:deraiiz:

regarding the appropriate inter-carrier compensation for thistraffic, we therefore conclude that
parties should be bound by their existing interconnection agreements, as interpreted by state
commissions.” Declaratory Ruling at §i. The FCC stated that the reciprocal compensation
obligations imposed by section 25 1 (b)(5) of the Act apply only to the transport and termination
of local telecommunications traffic. Id. at §7. Continuing its tradition of determining the
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jurisdictional nature of communications by reference to the end points of the communication, the
FCC stated that a substantial portion of 1SP-bound traffic isinterstate because “the
communications at issue do not terminate at theISP’s local server, but continue to the ultimate
destination or destinations, specifically at alnternet website that is often located in another

state.” Id. at §910-1 8. The FCC advised that “pending adoption of arule establishing an
appropriate interstate compensation mechanism,” it found “no reason to interfere with state
commission findings as to whether reciprocal compensation provisions of interconnection
agreements apply to |SP-bound traffic.” Id. at §21. The FCC further advised the following:

[i]n the absence of afederal rule, state commissions that
have had to fulfill their statutory obligation under section
252 to resolve interconnection disputes between incumbent
LECs and CLECs have had no choice but to establish an
inter-carrier compensation mechanism and to decide
whether and under what circumstances to require the
payment of reciprocal compensation. Although reciprocal
compensation is mandated under section 25 I(b)(5) only for
the transport and termination of local traffic, neither the
statute nor our rules prohibit a state commission from
concluding in an arbitration that reciprocal compensationis
appropriate in certain instances not addressed in section
252(b)(5), so long as there is no conflict with governing
federal law. A state commission’s decision to impose
reciprocal compensation obligationsin an arbitration
proceeding -- Or a subsequent state commission decision that -
those obligations encompass, & P-bound traffic --'does not
conflict with any Commission rule regarding | SP-bound
traffic. By the same token, in the absence of governing
federal law, state commissions are also free not to require
the payment of reciprocal compensation for thistraffic and
to adopt another compensation mechanism.

[1d. at 26 (footnotes omitted].

The FCC asserted that the adoption of rules governing inter-carrier compensation for | SP-bound
traffic would serve the public interest, and proposed rules which, in the first instance, would rely
on commercial negotiations as the ideal meansto establish the terms of interconnection
arrangements, id. at §28, but might also tély on arbitration on the state or even federal level, id.
at §430-32. oL

The FCC recognized that its conclusion that ISP-bound traffic is largely interstate

might cause some state commissions to reexamine conclusionsthat reciprocal compensation is
due fromILECs to CLECs which carry this traffic to the extent that those conclusions are based
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on afinding that | SP-bound traffic terminates at an ISP server. Id. at §27. In fact, that has
aready occurred. In laint of MCI W, In .aaainst N Telephone
anv / Be AtIantic-Mas&achusetts h f i

116- C (M ay 19 1999) (herel nafter ngpl a nt of MCI Egﬂdggm) the M a$achusetts
Department of Technology and Energy (Mass. DTE) reversed an earlier decisionin which it

determined that RIP-bound traffic was local based upon its understanding that such traffic was
severable into two components, one call terminating at the ISP, and another call connecting the
ISP to the target I nternet website. Complaint of MCI WorldCom, Summary. TheMass. DTE
stated that, in light of the Declaratory Ruling, the basisfor its earlier decision had crumbled and
that decision was now a“nullity,” and *[u]nless and until modified by the FCC itself or
overturned by acourt of competent jurisdiction, the FCC' s view of the 1996 Act must govern
this Department’ s exercise of its authority over reciprocal compensation” Complaint of MCI
WorldComist19-3E ruled that “frleciprocal compensation need not be paid for
terminating | SP-bound traffic (on the grounds that it islocal traffic), beginning with (and
including payments that were not disbursed as of) February 26, 1999.” Ibid.

In determining whether reciprocal compensation obligations apply to | SP-bound
traffic which GNI will carry, the Board does not have the benefit of earlier arbitrations which
have addressed thisissue, nor was the issue addressed in the Board' s Generic Proceeding. See
Decision and Order, Excltioe Inwestigation ReeardinelL ocall e Competition for
Telecommunications Services, Docket No. TX9512063 1 (December 2, 1997). Although the
MFS interconnection agreement was the result of both negotiations and arbitration, the reciprocal
compensation issue was decided wholly through negotiations between MFS and BA-NJ. Section
5.7 of the MFS/BA-NJ agreement provided for reciprocal compensation for the transport and
termination of local traffic, defined in section 1.44 of the agreement as “traffic that is originated
by a Customer of one Party on that Party’ s network and terminates to a Customer of the other
Party on that other Party’ s network, within agiven local calling area, or expanded area service
(EAS") area, asdefined inBA's effective Customer tariffs.” The negotiationswhich led to the
adoption of these provisions occurred well before the FCC' s declaration that | SP-hound traffic
was interstate, asignificant change in the law not known to either party to the negotiations and
not reflected in the interconnection agreement which GNI desires to MFN.* The Board notes
well the FCC's statements that in the absence of a federal rule regarding inter-carrier
compensation for | SP-bound traffic, “ parties should be bound by their existing interconnection
agreements, as interpreted by state commissions.” Declaratory Ruling at 1. In this case,
however, the Board does not have an existing interconnection agreement between GNI and BA-

' We note, however, that pursuant to section 28 of the MFS agreement, FCC action
or other legal developments which require modification of material terms contained in the
agreement allows either Party to require arenegotiation of the termsthat are reasonably affected
by the change in the law. Thus, even were we not to exclude | SP-bound traffic from reciprocal
compensation provisions of the agreement at this time, we conclude that section 28 of the MFN'd
agreement could soon lead to the same result which the Board herein reaches.
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NJ to interpret. Because of GNI's right to MFN an existing interconnection agreement, we FIND
that it is appropriate to apply to GNI and BA-NJ the rates and termsin the existing MFS
agreement which GNI desiresto MFN with respect to reciprocal compensation obligations for
traffic which istruly local. ISP-bound traffic, as determined by the FCC, isinterstate in
character, and, therefore, in the Board' s view, is not entitled to reciprocal compensation. All
other locd traffic carried by GNI shall be subject to reciprocal compensation at the negotiated
rates in the MFS interconnection agreement, that is $0.009 for local traffic delivered to atandem
switch and $0.007 for local calls delivered to an end office.

We expect that GNI will be compensated by its end user customers and/or by ISPs
themselves for the | SP-bound traffic which it carries. Nevertheless, the Board is mindful of the
FCC’ songoing rulemaking with regard to the appropriate form of inter-carrier compensation
mechanism for 1SP-bound traffic. We assure carriers that the Board shall review the FCC's
ultimate ruling regarding such compensation and take appropriate action, as needed. Of course,
the parties themselves are not foreclosed from further negotiations to devel op more appropriate
formsof compensation.

Accordingly, to clarify the last issue decided by the Arbitrator, the Board herein
EINDS that the MFS interconnection agreement rates for reciprocal compensation, and not the
Board's generic rates, shall apply to the interconnection agreement between the parties. The
Arbitrator found that negotiated rates took precedence over rates determined by either regulation
or by arbitration. Accordingly, he determined that the rates for reciprocal compensation
negotiated by and between MFS and BA-NJ are applicable to the local traffic exchanged between
GNI and BA-NJ. The Board agrees with the Arbitrator in this regard, but clarifies that the MFS
interconnection agreement rates do not apply-to the ISP-bound traffic carried by GNI since that
trafficisinterstate traffic pursuant to theFCC's Declaratory Ruling.

In conclusion, the Board FINDS that the resolution of all open arbitration issues
set forth above and the conditions imposed herein upon the partiesis consistent with the public
interest and in accordance with law. The Board HEREBY APPROVES an interconnection
agreement between the parties which is the same as the MFS agreement referenced above, as
modified herein, as meeting the requirements of the Act for agreements which arein part
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negotiated and in part arbitrated. The Board DIRECTS the Parties to submit to the Board for its
approva afully executed interconnection agreement reflecting the decisions set forth herein

within five (5) business days of the date of this Order.

DATED: ﬁ/ﬂfﬁ E\C(D:ARD OF PUBLIC UTILITIES

o
Vot f

HERBERT H. TATE
PRESIDENT

@obQuatc

CARMEN J. ARMENTI
COMMISSIONER

Attt

FREDERICK F. BUTLER

o

COMMISSIONER
ATTEST:
(P
M W. MUSSE
SECRETARY

-12- DocketNo. T098070426



In the Matter of the Petition of Global NAPs, Inc.
For Arbitration of Interconnection Rates, Terms, Conditions
and Related Arrangementswith Bell Atlantic-New Jersey, Inc.
Pursuant to Section 252(b) of the Telecommunications Act of 1996
BPU Docket No. TO98070426

Anthony Centrella

James Murphy

Division of Telecommunications

New Jersey Board of Public
Utilities

Two Gateway Center

Newark, New Jersey 07110

Blossom A. Peretz, Esg.
Division of Ratepayer Advocate
31 Clinton Street - 1 Ith Floor
P.O. Box 46005

Newark, New Jersey 07101

William Rooney, Genera Counsel
Global NAPs, Inc.

10 Merrymount Road

Quincy, MA 02169

Barry S. Abrams

Vice President, General Counsel
& Secretary

Bell Atlantic -New Jersey, Inc.

540 Broad Street

Room 2000

Newark, New Jersey 07 10 1

-13-

Eugene P. Provost

Deputy Attorney Genera
Division of Law

124 Halsey Street

P.O. Box 45029

Newark, New Jersey 07101

Frank T. Gangi, President
Global NAPs, Inc.

89 Access Road
Norwood, MA 02062

William J. Maione, Esg., P.C.
P.O. Box 248
Mendham, New Jersey 07945

DocketNo.TO98070426



